§94.513

§94.215, and prior to the commence-
ment of a hearing under §94.513, if the
manufacturer demonstrates to the Ad-
ministrator’s satisfaction that the de-
cision to suspend, revoke, or void the
certificate was based on erroneous in-
formation, the Administrator shall re-
instate the certificate.

(m) To permit a manufacturer to
avoid storing non-test engines while
conducting subsequent testing of the
noncomplying family, a manufacturer
may request that the Administrator
conditionally reinstate the certificate
for that family. The Administrator
may reinstate the certificate subject to
the following condition: the manufac-
turer must commit to recall all engines
of that family produced from the time
the certificate is conditionally rein-
stated if the family fails subsequent
testing and must commit to remedy
any nonconformity at no expense to
the owner.

§94.513 Request for public hearing.

(a) If the manufacturer disagrees
with the Administrator’s decision to
suspend or revoke a certificate or dis-
putes the basis for an automatic sus-
pension pursuant to §94.512(a), the
manufacturer may request a public
hearing.

(b) The manufacturer’s request shall
be filed with the Administrator not
later than 30 days after the Adminis-
trator’s notification of his or her deci-
sion to suspend or revoke, unless other-
wise specified by the Administrator.
The manufacturer shall simultaneously
serve two copies of this request upon
the Designated Officer and file two cop-
ies with the Hearing Clerk of the Agen-
cy. Failure of the manufacturer to re-
quest a hearing within the time pro-
vided constitutes a waiver of the right
to a hearing. Subsequent to the expira-
tion of the period for requesting a hear-
ing as of right, the Administrator may,
in his or her discretion and for good
cause shown, grant the manufacturer a
hearing to contest the suspension or
revocation.

(¢c) A manufacturer shall include in
the request for a public hearing:

(1) A statement as to which configu-
ration(s) within a family is to be the
subject of the hearing;
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(2) A concise statement of the issues
to be raised by the manufacturer at the
hearing, except that in the case of the
hearing requested under §94.512(j), the
hearing is restricted to the following
issues:

(i) Whether tests have been properly
conducted (specifically, whether the
tests were conducted in accordance
with applicable regulations under this
part and whether test equipment was
properly calibrated and functioning);

(ii) Whether there exists a basis for
distinguishing engines produced at
plants other than the one from which
engines were selected for testing which
would invalidate the Administrator’s
decision under §94.512(c));

(3) A statement specifying reasons
why the manufacturer believes it will
prevail on the merits of each of the
issues raised; and

(4) A summary of the evidence which
supports the manufacturer’s position
on each of the issues raised.

(d) A copy of all requests for public
hearings will be kept on file in the Of-
fice of the Hearing Clerk and will be
made available to the public during
Agency business hours.

§94.514 Administrative procedures for
public hearing.

(a) The Presiding Officer shall be an
Administrative Law Judge appointed
pursuant to 5 U.S.C. 3105 (see also b5
CFR part 930).

(b) The Judicial Officer shall be an
officer or employee of the Agency ap-
pointed as a Judicial Officer by the Ad-
ministrator, pursuant to this section,
who shall meet the qualifications and
perform functions as follows:

(1) Qualifications. A Judicial Officer
may be a permanent or temporary em-
ployee of the Agency who performs
other duties for the Agency. The Judi-
cial Officer shall not be employed by
the Office of Enforcement or have any
connection with the preparation or
presentation of evidence for a hearing
held pursuant to this subpart. The Ju-
dicial Officer shall be a graduate of an
accredited law school and a member in
good standing of a recognized Bar Asso-
ciation of any state or the District of
Columbia.

(2) Functions. The Administrator may
consult with the Judicial Officer or
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delegate all or part of the Administra-
tor’s authority to act in a given case
under this section to a Judicial Officer,
provided that this delegation does not
preclude the Judicial Officer from re-
ferring any motion or case to the Ad-
ministrator when the Judicial Officer
determines such referral to be appro-
priate.

(c) For the purposes of this section,
one or more Judicial Officers may be
designated by the Administrator. As
work requires, a Judicial Officer may
be designated to act for the purposes of
a particular case.

(d)(1) In the case of a hearing re-
quested under §94.512(j), when it clearly
appears from the data and other infor-
mation contained in the request for a
hearing that no genuine and substan-
tial question of fact or law exists with
respect to the issues specified in
§94.5613(c)(2), the Administrator may
enter an order denying the request for
a hearing and reaffirming the original
decision to suspend or revoke a certifi-
cate of conformity.

(2) In the case of a hearing requested
under §94.513 to challenge a suspension
of a certificate of conformity for the
reason(s) specified in §94.512(d), when it
clearly appears from the data and
other information contained in the re-
quest for the hearing that no genuine
and substantial question of fact or law
exists with respect to the issue of
whether the refusal to comply with
this subpart was caused by conditions
and circumstances outside the control
of the manufacturer, the Adminis-
trator may enter an order denying the
request for a hearing and suspending
the certificate of conformity.

(3) Any order issued under paragraph
(d)(@) or (d)(2) of this section has the
force and effect of a final decision of
the Administrator, as issued pursuant
to §94.516.

(4) If the Administrator determines
that a genuine and substantial ques-
tion of fact or law does exist with re-
spect to any of the issues referred to in
paragraphs (d)(1) and (d)(2) of this sec-
tion, the Administrator shall grant the
request for a hearing and publish a no-
tice of public hearing in the FEDERAL
REGISTER or by such other means as
the Administrator finds appropriate to
provide notice to the public.

§94.514

(e) Filing and service. (1) An original
and two copies of all documents or pa-
pers required or permitted to be filed
pursuant to this section and §94.513(c)
must be filed with the Hearing Clerk of
the Agency. Filing is considered timely
if mailed, as determined by the post-
mark, to the Hearing Clerk within the
time allowed by this section and
§94.5613(b). If filing is to be accom-
plished by mailing, the documents
must be sent to the address set forth in
the notice of public hearing referred to
in paragraph (d)(4) of this section.

(2) To the maximum extent possible,
testimony will be presented in written
form. Copies of written testimony will
be served upon all parties as soon as
practicable prior to the start of the
hearing. A certificate of service will be
provided on or accompany each docu-
ment or paper filed with the Hearing
Clerk. Documents to be served upon
the Director of the Engine Programs
and Compliance Division must be sent
by registered mail to: Director, Engine
Programs and Compliance Division
6403-J, U.S. Environmental Protection
Agency, 401 M St. SW., Washington, DC
20460. Service by registered mail is
complete upon mailing.

(f) Computation of time. (1) In com-
puting any period of time prescribed or
allowed by this section, except as oth-
erwise provided, the day of the act or
event from which the designated period
of time begins to run is not included.
Saturdays, Sundays, and federal legal
holidays are included in computing the
period allowed for the filing of any doc-
ument or paper, except that when the
period expires on a Saturday, Sunday,
or federal legal holiday, the period is
extended to include the next following
business day.

(2) A prescribed period of time within
which a party is required or permitted
to do an act is computed from the time
of service, except that when service is
accomplished by mail, three days will
be added to the prescribed period.

(g) Consolidation. The Administrator
or the Presiding Officer in his or her
discretion may consolidate two or
more proceedings to be held under this
section for the purpose of resolving one
or more issues whenever it appears
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that consolidation will expedite or sim-
plify consideration of these issues. Con-
solidation does not affect the right of
any party to raise issues that could
have been raised if consolidation had
not occurred.

(h) Hearing date. To the extent pos-
sible hearings under §94.513 will be
scheduled to commence within 14 days
of receipt of the request for a hearing.

§94.515 Hearing procedures.

The procedures provided in 40 CFR
86.1014-84(i) through (s) apply for hear-
ings requested pursuant to §94.513 re-
garding suspension, revocation, or
voiding of a certificate of conformity.

§94.516 Appeal of hearing decision.

The procedures provided in 40 CFR
86.1014-84 (t) through (aa) apply for ap-
peals filed with respect to hearings
held pursuant to §94.515.

§94.517 Treatment of confidential in-
formation.

Except for information required by
§94.508(e)(2) and quarterly emission
test results described in §94.508(e), in-
formation submitted pursuant to this
subpart shall be made available to the
public by EPA, notwithstanding any
claim of confidentiality made by the
submitter. The provisions for treat-
ment of confidential information de-
scribed in §94.4 apply to the informa-
tion required by §94.508(e)(2) and quar-
terly emission test results described in
§94.508(e).

Subpart G [Reserved]

Subpart H—Recall Regulations

§94.701 Applicability.

The requirements of this subpart are
applicable to all engines subject to the
provisions of this part.

§94.702 Definitions.
The definitions in Subpart A of this
part apply to this subpart.
§94.703 Applicability of 40 CFR part
85, subpart S.

(a) Engines subject to provisions of
this part are subject to recall regula-
tions specified in 40 CFR part 85, sub-
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part S, except for the items set forth in
this section.

(b) In 40 CFR 85.1801, section 216 of
the Clean Air Act applies, rather than
section 214 of the Act.

(c) In 40 CFR 85.1802(a), section 213 of
the Act applies, rather than section 202
of the Act.

(d In 40 CFR 85.1803(a) and
85.1805(a)(1) the reference to ‘‘family
emission limits’ as defined in this part
94 promulgated under section 213 of the
Act applies, rather than the reference
to ‘‘family particulate emission limits
as defined in 40 CFR part 86 promul-
gated under section 202 of the Act”.

(e) Throughout the subpart ref-
erences to ‘‘engines’ apply rather than
references to ‘‘vehicles or engines’’.

Subpart I—Importation of
Nonconforming Engines

§94.801 Applicability.

(a) Except where otherwise indicated,
this subpart is applicable to importers
of engines (and vessels containing en-
gines) for which the Administrator has
promulgated regulations under this
part prescribing emission standards,
that are offered for importation or im-
ported into the United States, but
which engines, at the time of importa-
tion or being offered for importation,
are not covered by certificates of con-
formity issued under section 213 and
section 206(a) of the Clean Air Act
(that is, which are nonconforming en-
gines as defined in §94.2), and this part.
Compliance with regulations under this
subpart does not relieve any person or
entity from compliance with other ap-
plicable provisions of the Clean Air
Act.

(b) Regulations prescribing further
procedures for the importation of en-
gines into the Customs territory of the
United States are set forth in U.S. Cus-
toms Service regulations (19 CFR chap-
ter I).

[64 FR 73331, Dec. 29, 1999, as amended at 68
FR 9787, Feb. 28, 2003]
§94.802 Definitions.

The definitions of Subpart A of this
part apply to this subpart.
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